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AT&T ILLINOIS’ REPLY BRIEF

lllinois Bell Telephone Company (“AT&T lllinois”)by and through its attorneys, hereby
files its reply brief and requests that judgmenthtered in its favor on the Formal Complaint
and Request for Declaratory Ruling filed by Cbey@uinmunications, LLC (“Cbeyond”) and
that Cbeyond be directed to pay all disputed clsavgthin 30 days of the Commission’s order.

SUMMARY

Cbeyond’s opening line in its brief reflects itmflamental misunderstanding of this
dispute. It asserts that Cbeyond is disputinggdmafor facilities that it did not request and that
AT&T lllinois did not provide. Cbeyond Br. at Cbeyond is wrong on both counts.

With regard to what Cbeyond requested, it is beydisdute that Cbeyond initially
ordered DS1/DS1 EELs from AT&T lllinois and thanhiv longer wanted at least some of those
EELs. Instead, it wanted, in some cases, DS1/CE335Eand, in other cases, stand-alone DS1
loops that it could then connect to third-partyidated transport. As explained in AT&T
lllinois’ opening brief, the only way under the pas’ interconnection agreement (“ICA”) to

effectuate what Cbeyond wanted was to disconneabdtiiginal DS1/DS1 EEL and install a



DS1/DS3 EEL or stand-alone DS1 loop in its plaSeaff concurs, reasoning that the “two-step
process” followed by AT&T lllinois is “the only miebd for EEL rearrangements under the
explicit rates, terms, and conditions of the ICAREply Brief of the Staff of the lllinois
Commerce Commission (“Staff Reply Br.”) at 11. Wsch as Cbeyond wishes it were
otherwise, the ICA does not provide for any othaywo get from a DS1/DS1 EEL to a
DS1/DS3 EEL or from a DS1/DS1 EEL to a stand-alb&4. loop. The ICA does not provide
some sort of unique “rearrangement” or “groomingigess that Cbeyond apparently wishes it
did.* Just as it has been unable to do throughouptbiseeding, Cbeyond does not point to any
provision in the parties’ ICA that supports itsicla or establishes that AT&T lllinois has
breached the ICA by following this two-step proce€beyond also has not demonstrated that
AT&T lllinois has violated federal or state law.

Nor is Cbeyond correct that AT&T lllinois does rmvbvide the facilities and services
that Cbeyond ordered. As AT&T lllinois’ Mr. Schillg and Mr. Christensen demonstrate in
their affidavits, AT&T lllinois must perform substaal work on both the loop and transport
portions of the EEL when it fulfills Cbeyond’s reggis to disconnect existing DS1/DS1 EEL
combinations and establish new DS1/DS3 EEL comiginator stand-alone loops. Cbeyond’s
arguments to the contrary are based on nothing tharespeculation by its affiant Mr. Darnell,
who, as explained in Sections Il and Il below, mitted an affidavit with numerous misleading
assertions about this dispute. In any event, Ol almits that AT&T lllinois charges it the
rates established by this Commission in Docket®200864, and thus its attempt to challenge
those rates here constitutes an impermissibletecdibattack that must be rejected.

Staff largely agrees with AT&T regarding what thertges’ ICA provides — and does not

provide. There is nothing to reply to, from AT&llinois’ perspective, in Staff’s brief relating

! Staff concurs. Staff Reply Br. at 7.



to the proper interpretation of the parties’ IC8taff also comments on AT&T lllinois’
argument with respect to preemption. As demoredrat Section Il below, AT&T lllinois and
Staff do not substantially disagree on preempt®it pertains to this proceeding. Additionally,
Staff raises some questions about the details &TAlMinois’ billing to Cbeyond. For the most
part, those questions are outside of the scopgeeofbmplaint that Cbeyond filed and not
properly before this Commission. In any event, ATRlinois responds to those questions, to
the extent it can understand them.

l. AT&T lllinois Has Not Violated The Parties’ ICA By Disconnecting Cbeyond’s

DS1/DS1 EELs and Installing DS1/DS3 EELs Or Standlane DS1 Loops In Their
Place.

A. Cbeyond cannot identify a single provision of the @rties’ ICA that AT&T
lllinois has violated.

The gravamen of Cbeyond'’s claim here is that AT&ihdis has violated some
provision of the parties’ ICA by the manner in whit has effectuated Cbeyond’s requests to
change its DS1/DS1 EELs to either DS1/DS3 EEL4amdsalone DS1 loops. Jt. Stip. 11 10,
10(c), 11. Which ICA provision Cbeyond thinks AT&lMinois violated started out as a
complete mystery, and, candidly, remains far fréeaic Throughout this proceeding, Cbeyond
has repeatedly changed its answer to the fundatmreation: which provision in the ICA did
AT&T lllinois allegedly violate? Even Cbeyond’sitial brief does not rely on the same
provisions that its own witness cited in the affidahat was filed with the brief. The conclusion
that one must reach from Cbeyond’s constant mowirige ball is inescapable — there is no
provision in the parties’ ICA that AT&T lllinois wiated.

Cbeyond’s Complaint, filed in March 2010, did npesify which ICA provisions AT&T
lllinois allegedly has violated. When challenggdAT &T lllinois in its motion to dismiss to

identify the provisions of the ICA that were alleiyebreached, Cbeyond, in a filing on April 26,



2010, pointed to three provisions in the origir@fland three provisions in the parties’
TRO/TRRO Amendmertt. A little more than a week later, in response &taf data request
seeking the basis of its claims against AT&T llimydCbeyond identified a new section from the
original ICA2 Cbeyond also cited two new provisions from theOTRRRO Amendment, but
did not list the three provisions from the TRO/TRR®endment it had just identified in its
response to the motion to dismiss. The next manthn agreed stipulation filed on June 30,
2010, Cheyond identified six new provisions frora triginal ICA and two new provisions from
the TRO/TRRO Amendment that Cbeyond maintainedasicularly relevant to this dispute.”
Jt. Stip. § 11. Then, in its initial brief to whi&T&T lllinois responds here, Cbeyond
abandoned its reliance on all the new provisiorteénoriginal ICA that it had added through the
stipulation; instead it identified yet another neme. It also abandoned its reliance on six of the
sections of the TRO/TRRO Amendment that it had ipresly identified as relevant and put forth
five brand new provisions of the TRO/TRRO Amendmgmin which it now relies. Even then,
three of the provisions upon which Cbeyond relresdiscussed only in Mr. Darnell’s affidavit,
and not in Cbeyond'’s legal brief.

The following chart depicts the ever-changing nrafrCbeyond’s theory of its own

case:

2 By “original” ICA, AT&T lllinois means the ICA a# was approved by this Commission in Docket No.

04-0420, prior to any amendments. By TRO/TRRO Admeent, AT&T lllinois means the Third Amendment to

the parties’ ICA approved by this Commission in RetctNo. 05-0844.

3 SeeCbeyond Response to Staff Second Set of Data RexjuResponse to Request QL 2.01, attached
hereto as Attachment | to the Appendix to AT&Trbis’ Reply Brief (“Reply Appendix”). Attachmen#sthrough

H are included in the Appendix to AT&T lllinois’ @ming Brief. Attachments through O to the Reply Appendix
contain the affidavits of David J. Barch, Freder@kChristensen, Kitty Drennan, Deborah Fuentesoldik, Mark

T. Schilling and J. Vincent Rosenthal. Refereringhis brief to attachments to the Appendix anglRéppendix

will hereafter be cited as “Attach. __.”



Complaint Response to Discovery Stipulation Opening Brief
motion to
dismiss
3-9-10 4-26-10 5-4-10 6-30-10 8-13-10
ICA sections ICA sections ICA sections ICA sections
1.55.1 (Aff. only)
9.1.1 9.1.1 9.1.1 9.1.1
9.1.2 9.1.2
9.1.3 9.1.3 9.1.3 9.1.3 (Aff. only)
9.2.1.35
9.2.7.7
9.3.1
9.3.25
9.3.3.1
Did not explicitly | 9.3.3.4 9.3.34 9.3.34
identify any ICA 9.3.6
provisions
AT&T lllinois TRO/TRRO TRO/TRRO TRO/TRRO TRO/TRRO
allegedly Amendment Amendment Amendment Amendment
violated sections sections sections sections
3.1.2
3.14
3.1.5
5
5.2
5.3
5.6
5.9
6.1 6.1
6.3.4
6.5
12.1 (Aff. only)

Given than even Cbeyond cannot figure out a contahbasis for its case, it should
come as no surprise that Staff, in its reply bued, not identify a single provision in the parties
ICA that supports Cbeyond’s Complaint. Nor can ATBlinois. As discussed below, none of

the provisions upon which Cbeyond now relies suggpein any way whatsoever — Cbeyond’s



allegation that AT&T lllinois breached the parti¢€A.* AT&T lllinois will discuss each in
turn.

The first provision in the ICA that Cbeyond poitdsin its brief is section 6.1 of the
TRO/TRRO Amendment. Cbeyond Br. at 11-12, 17. t phavision provides that “SBC shall
not impose any additional conditions or limitatiarngon obtaining access to EELs or to any
other UNE combination other than those set outi Agreement® Cbeyond, however, does
not address what supposed conditions or limitatdh&T Illinois has imposed on Cbeyond
with respect to obtaining access to EELs or angrotiNE combination, other than to say that
AT&T lllinois has charged Cbeyond to disconnect dhniginal facility and install the new one.
Id. at 17. Cbeyond does not allege that AT&T lllincegused to provision what Cbeyond
ordered under the ICA or imposed any conditionraitation on it. This case is a dispute about
price and nothing else. As explained in its ihihaef, AT&T lllinois has provided installation
and disconnection of DS1/DS1 EELs, DS1/DS3 EELsstadd-alone DS1 loops consistent with
the processes and rates set forth in the ICA. dddine process that AT&T lllinois followed and
the rates it charges are the only process andsatderth in the ICA for accomplishing what
Cbeyond wanted. There is nothing in the ICA thawes for EEL rearrangements in the
manner Cbeyond demands. Staff reached the samskusimm. Staff Reply Br. at 7 (ICA does

not explicitly provide for rearrangements), 11 (thstep process” followed by AT&T lllinois is

4 To the extent that Cbeyond previously identifedICA provision as supporting its complaint thiataes

not cite in its opening brief, Cbeyond has waiveliance on that provision. In any event, AT&Tnbis has
previously addressed, in its motion to dismiss i@mdy in support of its motion to dismiss, thoseyisions of the
original ICA and TRO/TRRO Amendment previously ditey Cbeyond. AT&T lllinois incorporates by reface,

to the extent necessary, its responses contain&glrimotion and reply.

3 The TRO/TRRO Amendment defines “Agreement,” fargoses of Section 6.1 and the entire TRO/TRRO
Amendment, as the original ICA between the partiased May 20, 2004, as amended to d&teeAttach. G
(TRO/TRRO Amendment, First Whereas clause).



“only method” for EEL rearrangements Cbeyond se&kEhus, any conditions or limitations
imposed on Cbeyond are “those set out in this Agesg” and fully compliant with Section 6.1
of the TRO/TRRO Amendment.

Section 6.1 also provides that “SBC shall provideeas to Section 251 UNEs and
combinations of Section 251 UNEs without regard/heether a CLEC seeks access to the UNEs
to establish a new circuit or to convert an exgstircuit from a service to UNEs, provided the
rates, terms and conditions under which such Se@&d UNEs are to be provided are included
within the CLEC’s underlying Agreement.” Cbeyond Bt 11-12, 17. This language does not
help Cbeyond either. First, as AT&T lllinois anth® demonstrated, the “rates, terms and
conditions under which” AT&T provides the UNEs adNE combinations Cbeyond ordered
“are included within the CLEC’s underlying Agreentiethus AT&T lllinois has not violated
this portion of Section 6.1. Cbeyond suggestsithes been denied “nondiscriminatory access”
to Unbundled Dedicated Transport (“UDT”) (Cbeyond & 17), but Cbeyond did not order
UDT.” Cbeyond originally ordered DS1/DS1 EELs, theredskT&T lllinois to disconnect
them and replace them with DS1/DS3 EELs or standeaDS1 loop&. And in any event, even
if Cbeyond had ordered UDT, it has not come forwaitth any evidence that AT&T lllinois

somehow has denied it nondiscriminatory accesdXo.U

6 Cbeyond asserts at various times that the twostecess that AT&T lllinois follows is not the Eacost,

most efficient method of providing what Cbeyond tganAs Staff notes, the efficiency of the processot
properly before this Commission. Staff Reply Brld, 42. The relevant issue is what does the p@ide. Id. at
11-12, 42. Cbeyond had ample opportunity to anitsndCA to provide for what it wants. It chose ot instead
opting to extend the term of its ICA, pursuanthie AT&T/BellSouth merger conditionSeeAT&T lllinois

Opening Brief (“AT&T lllinois Br.”) at 17. IndeedCbeyond’s ICA has expired once again, yet Cbeywawinot, to
date, requested negotiation or arbitration of iggsie. Id.

! For the same reason, Cbeyond’s assertion at¥&get “[t]he rates for the UDT that Cbeyond seates
included in the ICA” and its citation to the prigischedule are irrelevant. Cbeyond did not ordeT Ut ordered
EELs, which include both the transport and the Jaoyul which have their own prices in the ICA.

8 Cbeyond acknowledges that what it sought waswebamtion of UDT and a loop, also known as an EEL.
Cbeyond Complaint 1 19. And Cbeyond acknowledigasit ordered — and AT&T provisioned — EEL
combinations. Id. 1 20, 24.



Second, and more fundamentally, Cbeyond mischaiaesethe purpose and effect of the
TRO/TRRO Amendment, and tf&ROand TRROdecisions by the FCC that led to the
TRO/TRRO Amendment. This is a recurring flaw ine§bnd’s argument that surfaces in its
brief and supporting affidavit many timeSeeCbeyond Br. at 10-11, 14-16, 19-20; Darnell Aff.
1 41-43. While th# RO andTRRA’ decisions and the TRO/TRRO Amendment make
reference to “converting” existing circuits, theg all addressing the conversion of “wholesale
services €.9, special access services offered pursuant tcstatertariff) to UNEs or UNE
combinations, and the reverse,, converting UNEs or UNE combinations to wholesaléRQ,

1 587. TheTlROandTRROdecisions, and the TRO/TRRO Amendment, do notessdr
changing from one UNE or UNE combination to anotdBiE or UNE combination, which is
what is at issue here. That distinction is critycaignificant and is clearly evident in tFdRO
andTRRO" Moreover, Cbeyond’s own prior statements to @@snmission confirm its
understanding of the impact of th&OandTRROdecisions and the limited purpose of the
TRO/TRRO Amendment. Nevertheless, Cbeyond pelisigeking words out of context in an
attempt to show that the TRO/TRRO Amendment someabkaelevant to this proceeding. Itis
not.

In its TROand TRROdecisions, the FCC set forth new rules regardiegietwork
elements to which ILECs had to provide CLECs accasd under what circumstances. As part
of those decisions, the FCC adopted eligibilityesta that set forth when access was required

and when it was not. These FCC orders impacted meisting interconnection agreements

o Triennial Review Orderl8 FCC Rcd. 16978 (Sept. 17, 2003) (“TRO").

10 Triennial Review Remand Od&0 FCC Rcd. 2533 (Feb. 4, 2005) (“TRRO").

1 The specific provisions of ttHEROandTRROdecision cited by Cbeyond are discussed in motalde
Section I.B below.



through the change-of-law provisions typically fdun those agreements, including the
agreement between AT&T lllinois and Cbeyond.

In 2005, this Commission conducted a multi-caraidyitration regarding the changes in
law occasioned by thEROandTRROdecisions. Cbeyond was one of the CLEC petiti®tieat
filed for arbitration against AT&T lllinois. In #@ir petition, the CLECs acknowledged the clear
purpose of the arbitration and the amendment toaldwesult: “The purpose of this Petition for
Arbitration is to amend the Petitioners’ currergffective interconnection agreements to
implement changes arising from or warranted by ghann law that occurred as a result of the
Federal Communication Commission’s (‘FCCtiennial Review Order (‘'TRO;)TRO
Reconsideration Ordeend TrienniaReview Remand Order (TRROY Notably, neither
Cbeyond nor any of the other parties to that proicgeraised a single issue with respect to
rearranging or grooming from DS1/DS1 EELs to eitD&1/DS3 EELSs or stand-alone DS1
loops. That is not surprising, since fiROandTRROdecisions had absolutely nothing to do
with the rearrangements or grooming requests albigh Cbeyond now complains.

The result of that arbitration was the TRO/TRRO Awh@ent upon which Cbeyond now
relies. The limited purpose of that amendmentaarcon its face. Specifically, the TRO/TRRO
amendment recites in the final whereas clausetltiegparties “wish[ed] to amend the [ICA] in
order to give contractual effect to the effectiwetpns of the TRO, TRO Reconsideration
Orders, and TRO Remand . . .SeeAttach. G (Final Whereas clausédnd in its initial brief in
this case, Cheyond stated that the TRO/TRRO Amentwmas entered into “to reflect changes

requiredto implement the FCC'SROandTRROdecisions.” Cbeyond Br. at 2 (emphasis

12 SeePetition for ArbitrationAccess One, Inc. et al. Petition for ArbitrationrBuant to Section 252(b) of
the Telecommunications Act of 1996 with lllinoidl Belephone Company d/b/a SBC lllinois to Amenistig
Interconnection Agreements to Incorporate the ThiahReview Order and the Triennial Review Remandke®
Docket No. 05-0442, at 3-4 (ICC July 14, 2005). &Tlllinois asks the Commission to take adminigtratnotice
of the Petition for Arbitration pursuant to 83 Wdmin. Code § 200.640(a)(2).



added). As noted above, tThROandTRROhad nothing to do with the EEL rearrangements or
grooming that is the subject of this proceeding tmug Cbeyond’s reliance on the TRO/TRRO
Amendment here is completely misplaced.

Cbeyond’s reliance on a portion of Section 6.5hef TRO/TRRO Amendment also is
misplaced. Cbeyond quotes the following languagmfSection 6.5: “Other than the Eligibility
Criteria set forth in this Section, SBC shall nopiose limitations, restrictions, or requirements
on requests for the use of UNEs for the servick BCseeks to offer.” Cbeyond Br. at 12, 17.
As noted above, the TRO/TRRO Amendment was intetolgd/e effect to th&#ROandTRRO
decisions. Those decisions set forth “Eligibil@yiteria” governing the circumstances under
which an ILEC had to unbundle certain UNEs. Theeept cited by Cbeyond merely states that,
other than those specific eligibility criteria, ATi&llinois may not impose “limitations,
restrictions, or requirements on the use of UNESHat excerpt is not applicable to the facts of
this case, which has nothing to do with conversjpursuant to th# ROand TRROdecisions.
Moreover, Cbeyond has not identified any “limitausd or “restrictions” that AT&T lllinois
allegedly imposed on Cbeyond’s use of UNEs. Amddhly “requirement” Cbeyond identifies
is the requirement to pay the charges set forthenCA for disconnecting one facility and
installing a new one. Cbeyond Br. at ®beyond seems to be suggesting that Section 6.5
operates to nullify all requirements in the ICAttRdeyond pay for what it orders. That would
be an absurd result and certainly not one conteetplay the parties when they arbitrated and
filed, or by the ICC when it approved, the TRO/TRR@endment.

Cbeyond next points to Sections 9.1.1 and 9.1tBeparties’ original ICA. Cbeyond
Br. at 12. With respect to Section 9.1.1, AT&Tindis pointed out in its opening brief that

Cbeyond’s Complaint did not explain how AT&T lllimosupposedly had violated Section 9.1.1.

10



Cbeyond's brief fails to shed any more lightCbeyond merely quotes Section 9.1.1 but
provides no explanation as to how AT&T lllinoiseajedly denied Cbeyond “nondiscriminatory
access” to UNEs “at any technically feasible poimjust, reasonable and nondiscriminatory
rates, terms and conditions” in accordance witHiegiple law. Nor does Cbeyond explain how
AT&T lllinois could have violated any applicabledieral or state law when it has charged
Cbeyond the rates contained in the ICA — ratestthetCommission approved.

Section 9.1.2 is one of the several new provisigren which Cbeyond now relies.
Cbeyond did not cite this provision in its Comptaon its response to AT&T lllinois’ motion to
dismiss, nor did it identify this provision in tiparties’ agreed stipulation. Other than quoting an
excerpt of Section 9.1.2, Cbeyond offers no exlanaf how it is relevant. Indeed, it is not.
Section 9.1.2 of the parties’ ICA provides that AT &8linois shall not impose any “restrictions”
or “limitations” on Cbeyond’s use of UNEs or UNE i@binations 6ther than as set forth in this
Agreement (Emphasis added.) AT&T lllinois is not placiagy restrictions or limits on
Cbeyond’s use of UNEs or UNE combinations. Cbeycardorder whatever UNEs it wants,
and use them however it wants (within any limitpased by the ICA). This dispute is simply
over the amount Cbeyond must pay for the produddssarvices it orders. As noted above,
charging a rate for a service or facility ordergddbeyond is hardly a “restriction” or
“limitation,” but even if it were, the rates thaT AT Illinois has charged are “set forth in this
Agreement” and thus Section 9.1.2 does not apply.

Three other ICA provisions that Cbeyond relies anthie first time in its brief are

sections 3.1.2, 3.1.4 and 3.1.5 of the TRO/TRRO rAdgngent. Cbeyond Br. at 3, 12. But these

13 It appears that Cbeyond has abandoned the tlitgqmui/forth in response to AT&T lllinois’ motiorot

dismiss that AT&T lllinois has violated Section 4. because thEROdoes not permit AT&T lllinois to require
Cbeyond to make a change to the UNE Loop when Gizkgaly requests a change to the transport USE&e
Cbeyond Response In Opposition to Motion to Disraiss.

11



sections merely require AT&T lllinois to provideaass to DS1 loops and DS1 and DS3
transport when the eligibility criteria set forththe FCC’STROdecision are met. Those
provisions do not say anything about the cost of/joling these products. Moreover, stand-
alone DS1 and DS3 transport are not among thatfasithat are at issue here, since they are not
what Cbeyond ordered — either initially or as diits “grooming” projects. Rather, Cbeyond
initially ordered DS1/DS1 EELs and then changednthein most cases — to DS1/DS3 EELSs.
DS1/DS1 EELs and DS1/DS3 EELs are governed by &e6tR2(A) of the TRO/TRRO
Amendment to the parties’ ICK.

Finally, Cbeyond makes reference to three other p@avisions in support of its claims,
but only in the Darnell Affidavit and not in itsibf. Thus, it is not clear whether Cbeyond is
relying on these provisions. Whatever the caseermd these provisions helps Cbeyond either.
The first of these — Article 1, Section 1.55.1 €ited at paragraph 35 of the Darnell Affidavit. |
is just another provision saying AT&T lllinois witirovide UNESs on a just, reasonable and non-
discriminatory basis. As discussed above, theemdd does not support any claim that AT&T
lllinois has violated its obligation to provide UNE a just, reasonable and non-discriminatory
manner. The second provision cited by Mr. Darise8ection 12.1 of the TRO/TRRO
Amendment. Darnell Aff. § 43Like Sections 6.1 and 6.5 of the same amendmeantioBel2.1
provides that AT&T lllinois shall not impose “lin@tions, restrictions, or requirements” on
requests for, or use of, UNEs, except as set forthe ICA. For the same reasons as addressed
above with respect to Sections 6.1 and 6.5, Cbégarltlance on Section 12.1 is misplaced.

The last provision cited by Mr. Darnell, but notGbeyond’s brief, is Section 9.1.3 of the

ICA. Darnell Aff. § 44. Itis not at all evidemthy Cbeyond does not mention this section in its

14 In some instances, Cbeyond did seek unbundledi@sps to replace its original DS1/DS1 EELs, amd t

that extent, Section 3.1.2 may be relevant. Beitelis no evidence that AT&T lllinois did anythingntrary to the
terms of Section 3.1.2.

12



brief, since its own witness says Section 9.1:8liiectly relevant” to this billing disputegd.,
and Cbheyond specifically identified it in the stgion as a provision in the ICA that Cbeyond
thought was “particularly relevant” to this proceegl Jt. Stip. { 11.b. AT&T lllinois discussed
this provision in detail in its initial brief (atages 12-14) and Mr. Darnell does not present
anything to rebut AT&T lllinois’ arguments. Insig Mr. Darnell mischaracterizes what it is
that Cbeyond has ordered, by suggesting that Cloelyas requested the disconnection of UDT.
Darnell Aff. § 44. That is not what Cbeyond oetein the first place, and not what Cbeyond
sought to disconnect. Rather, Cbeyond ordered DSILEELS, which are UNE combinations
and different from UDT. Complaint 1 20, 24. 331 EELs are what AT&T lllinois
provided to Cbeyond, and all that Cbeyond couldtasksconnect. Cbeyond could not ask to
disconnect UDT, when it had not ordered UDT infihs instance. Likewise, when Cbeyond
performed its grooming projects, it did not ask AlT&linois to connect UDT. It asked for and
received either a DS1/DS3 EEL (a new EEL) or adstaone DS1 loop. Jt. Stip. at 6, Scenario
1 — After lllustration (depicting a DS1/DS3 EELg; at 7, Scenario 2 — After lllustration
(depicting unbundled DS1 loop).

In the end, there is no evidence that AT&T lllinbss done anything contrary to Section
9.1.3. Section 9.1.3 simply addresses Cbeyonglg to purchase UNEs separately or in
combination and says nothing abocbhingedrom existing UNEs or UNE combinations to new
UNEs or UNE combinations, which is the subjectho$ dispute. That section does not say that
“rearrangement” is a service or product under @& or give Cbeyond a right to demand that
AT&T lllinois “rearrange” one UNE combination torim another, different UNE combination.
Nor does it say that Cbeyond is free to disconpadtof a UNE combination and use only that

part to connect to a new form of transport.

13



B. AT&T lllinois’ conduct did not violate any federal law or regulation.

In addition to its baseless claims that AT&T llliadnas violated the parties’ ICA,
Cbeyond contends that AT&T lllinois’ conduct conts with various federal laws and
regulations. None of Cbeyond’s arguments is avgili

As discussed above, Cbeyond mischaracterizes t#TRRO Amendment to the
parties’ ICA. In so doing, Cbeyond mischaractegiteeTROandTRROdecisions by the FCC
that led to that amendment.

At page 10 of its brief, Cbeyond quotes at lengbif paragraph 587 of theEROand
asserts that it addresses “reconnection and namrneg fees such as at issue in this case.” This
completely misrepresents what paragraph 587 previ@beyond again misrepresents this
paragraph at page 19 of its brief, when it suggbstsAT&T lllinois is imposing the same type
of charges here as the FCC addressed imR@andTRROdecisions. In fact, the portion of
paragraph 587 quoted by Cbeyond explicitly estabBghat what was being addressed in the
TRO(and the resulting TRO/TRRO Amendment) was comeptatifferent from — and wholly
unrelated to — what is at issue here. As the F@8eatlear, it was addressing “conversions from
wholesale services to UNEs or UNE combinationBRQ, { 587. The FCC was not addressing
changing from one UNE or UNE combination to anotdBiE or UNE combination. Moreover,
the FCC'’s discussion in the next paragraph offtR® not cited by Cbeyond, makes clear that
“converting between wholesale services and UNE®E combinations) is largely a billing
function.” TRQ 1 588. As discussed in the affidavits of MesStwistensen and Schilling and
in AT&T lllinois’ briefing, that is not the case he where actual work needs to be and is
performed to change from one facility to another.

Cbeyond’s reliance on paragraph 575 of IROis equally unfounded. Cbeyond Br. at

11. While paragraph 575 does explain that EEL3JINE combinations, and prohibits
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incumbent carriers from limiting access to EELglaesnotimpose any requirements on
incumbents to “rearrange” or “groom” one UNE condtian to form a new, different UNE
combination. Indeed, paragraph 575 of TR says nothing whatsoever about the terms and
conditions under which a CLEC can change from ok Eombination to another EEL
combination.

The TROs discussion of EELs, read as a whole, confirnesdbnclusion that the FCC
was not concerned with, and did not issue any ntarrégarding, the “rearrangement” or
“grooming” of an EEL combination into a differenEE combination (or a stand-alone DS1
loop). The section of thEROIn which paragraph 575 is located concerns the iimmesnt
analysis used to determine whether UNE combinationst be unbundled by incumbent
carriers. The FCC determined that, “so long asutigerlying UNEs” that make up an EEL
combination (unbundled loops and unbundled trangpatisfy the impairment analysis, then
CLECs may obtain access to the EEL combinationawitla further impairment analysis of the
combination. TROY 575;see also id(“We decline to designate EELs as additional UN&s f
which an impairment analysis is necessary. Insteadontinue to view EELs as UNE
combinations consisting of unbundled loops and ndlad transport[.]”). But there is no claim
here that AT&T lllinois has denied Cbeyond accesBELs or any other UNE or UNE
combination. Cbeyond simply quarrels with the @sithat are set forth in the parties’ ICA.

Cbeyond also cites paragraph 576 of IRO. Cbeyond Br. at 15. But paragraph 576
only supports the unremarkable proposition thatthalability of EELS promotes competition.
AT&T lllinois is not denying Cbeyond access to EEL&Nd this provision does not say
anything about the costs associated with switcfrmig one EEL combination to another, or the

alleged impact of such costs on the developmeobwipetition. Likewise, Cbeyond quotes
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paragraph 71 of thERROfor the proposition that the ability to earn revensithe driving force
behind development of competitive transport. CloelyBr. at 15-16. Again, that is an
unremarkable proposition that is wholly irrelevémthis case. This case is not about the
revenues that Cbeyond or anyone else earns frammgfcompetitive transport.

In addition to its several irrelevant referenceE@C orders, Cbeyond cites various FCC
rules. Those do not help Cbeyond’s case eithast, [Ebeyond cites 47 C.F.R. 8§ 51.319(e),
which addresses the circumstances under which&@ hust grant a CLEC access to UDT.
Cbeyond’s reliance on Section 51.319(e) fails fhier $ame reasons as its reliance on Section 6.1
of the TRO/TRRO Amendment. There are no factsippert a claim of discrimination or denial
of access. There is no dispute that AT&T lllinprevided the facilities Cbeyond ordered, and
there is no dispute that Cbeyond did not order @SR separate UNE, which is the scenario that
Section 51.319(e) addresses. Moreover, everifliapply, Section 51.319(e) cannot serve as
the basis for a cause of action by Cbeyond. AsyQie notes, Section 51.319(e) is the
regulation that implements Section 251(c)(3) of Teéeecommunications Act of 1996 (“1996
Act”). Cbeyond Br. at 18. When parties negotedCA they can agree to terms “without
regard to” the requirements of Section 251{c).

Finally, Cbeyond cites 47 C.F.R. § 51.507(e), whpobvides that “[nJon-recurring
charges shall . . . not permit an incumbent LE@tmver more than the forward-looking
economic cost of providing the applicable elemer@ieyond Br. at 13. Any argument that the
rates that appear in the parties’ ICA are incoasistvith Section 51.507(e) constitutes a direct

collateral attack on this Commission’s decisio®ocket No. 02-0864. AT&T lllinois Br. at

15 The 1996 Act gives carriers the right to privateégotiate an ICA “without regard” to the duties frth

in Sections 251(b) and (c) of the 1996 AET U.S.C. § 252(a)(1)), or the pricing standartSarth in Section
252(d) of the ActYerizon Communications, Inc. v. F.C,635 U.S. 467, 492-93 (2002)5eeAT&T lllinois Br.
at 15, n.13.
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21-23° Moreover, as with Section 251(c), the pricinqg@rds in Section 252(a)(1) of the
1996 Act do not apply when the parties have netgatitheir interconnection agreement, as they
have done here. In any event, as discussed helSection Il, Cbeyond is wrong when it
asserts that the rates that AT&T lllinois has ingzbare improper.

In the end, as it did with numerous ICA provisio@®eyond throws out a bunch of
references to federal law in hopes that one of thregint form the basis of a claim. But not a
single one does. Cbeyond has not presented adgree to support its assertion that AT&T
lllinois’ conduct has violated federal law.

C. Even if state law were not preempted, AT&T lllinois conduct did not violate
any provision of state law.

The parties have previously stipulated that thpaBgive issue in this case is whether
AT&T lllinois’ charges are authorized by the pasti€CA. Jt. Stip. 1 10. As AT&T lllinois
explained in its initial brief (at 5-9), the ICA otains the exclusive statement of Cbeyond’s and
AT&T lllinois’ rights and obligations, and therefothe provisions of state law relied upon by
Cbeyond are irrelevant to the parties’ dispute.thiextent that Cbeyond argues that state law
requires AT&T lllinois to go above and beyond wisatequired of it in the ICA, or to conduct
itself contrary to the ICA’s terms, state law ie@mpted.

Moreover, in the stipulation, Cbeyond did not idgnény provisions of state law as
being relevant to this dispute. Instead, it shat tthe dispute must be analyzed in the context of
the entire interconnection agreement and fedenaf |dt. Stip. T 11.

Despite its acknowledgement that this case istalliithe parties’ ICA and its failure to

identify state law as a relevant consideration,y@hd argues in its initial brief that AT&T

16 The same is true with respect to Cbeyond’s arguitiiat AT&T lllinois has violated Section 252 biet

1996 Act by imposing a non-TELRIC price for the UiN&d UNE combinations that Cbeyond ordergde
CbeyondBr. at 18.
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lllinois has violated various provisions of theribis Public Utilities Act (“PUA”). Specifically,
Cbeyond argues that AT&T lllinois has violated $@t$ 13-514(6), 13-514(8), 13-514(10), 13-
514(11), 13-514(12) and 13-801 of the PUA. CbeyBndt 16, 20. AT&T lllinois will
address each of these provisions in turn, and dstrade that none supports a claim for relief.

Before doing so, AT&T lllinois notes that Cbeyorldaasserts in its brief that AT&T
lllinois has violated Sections 13-514(1) and 13{2)4f the PUA. Cbeyond Br. at 13-14. But
other than making that bald assertion and quotiegstatutory language, Cbeyond does nothing
to explain its claim of a violation by AT&T llling. Similarly, Cbeyond alleged in its Complaint
that AT&T lllinois violated 220 ILCS 5/9-250. Corgmnt § 76-79. In its brief, however,
Cbeyond makes only a passing reference to Secttf0%&nd does not present any support for
its claim. Cbeyond Br. at 14. These appear tmbee instances in which Cbeyond cannot
decide on the theory of its own case. In any ev@beyond has failed to establish a claim for
relief under Section 13-514(1), 13-514(2) or 9-280d the Commission should enter judgment in
AT&T lllinois’ favor on those claims (part of Couhtind all of Count 11l of Cbeyond’s
Complaint).

With regard to the PUA provisions Cbeyond does @sklim its brief, Cbeyond argues
that AT&T lllinois has violated Section 13-514(6) tunreasonably acting in a manner that has
had a substantial adverse effect on the abilitytioér carriers to provide transport services to
Cbeyond.” Cbeyond Br. at 16. As AT&T lllinois damed in its opening brief (at 18), that
claim is not actionable under Section 13-514(6)eas$t not in a case brought by Cbeyond, as
opposed to one brought by one of those “othereati Cbeyond has not pled that AT&T
lllinois has acted in a manner that affeCtseyond’sability to provide service tiis customers,

which is the conduct that Section 13-514(6) prdmesi
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Moreover, as discussed above, AT&T lllinois haalbtimes acted reasonably and in
conformity with its ICA with Cbeyond. The prohibd action listed in Section 13-514(6) “is
prefaced with the term ‘unreasonably21(st Century Telecom of lllinois, Inc. v. lllind@l|
Telephone Co No. 00-0219, 2000 WL 1344506, at *23 (ICC Jube2000)), as are the
prohibited actions listed in subsections (8) ar@®).(1As this Commission has explained, “[t]his
means that a simple allegation of the [prohibitamjduct is not enough” to establish a violation
of the statuteld. Instead, “[i]Jt must also be alleged and shown tha particular transgression
was unreasonable in light of all the relevant sumbng circumstances.ld. “The burden is on
the party asserting unreasonableness to provédt.'In this case, the terms that AT&T lllinois
and Cbeyond agreed to in their ICA are obviousgfévant surrounding circumstances” for
purposes of Section 13-514. If the conduct by ATiédifois about which Cbeyond complains
was authorized by the parties’ ICA, then Cbeyoawhot legitimately claim that the conduct is
“unreasonable” under subsection (6), (8) or (10$ection 13-514. And, as explained in AT&T
lllinois opening brief, any state law that purpdadscreate obligations for AT&T lllinois above
and beyond, or in conflict with, the ICA would vabé federal law and be preempted. AT&T
lllinois Br. at 5-9.

With respect to Section 13-514(8), Cbeyond'’s cleibased on the assertion that AT&T
lllinois has allegedly “violated the terms of tharpes’ Interconnection Agreement in a manner
that increases the cost, and impedes the avatjabflielecommunications services to
consumers.” Cbeyond Br. at 20. The argument bstsause, as demonstrated above, AT&T
lllinois has not violated the ICA.

Cbeyond fares no better with Section 13-514(1@)eyond has not demonstrated that

AT&T lllinois has unreasonably failed to offer ummlled network elements as required by the
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ICC and FCC. As explained above, there is no emedehat AT&T lllinois has not made
available each and every UNE and UNE combinatigaired by applicable law. As with
subsection (6), “a simple allegation of the condbatred by subsection (10)] is not enough” to
establish a violation of the statute; Cbeyond b#srdurden to show “that the particular
transgression was unreasonable in light of alréhevant surrounding circumstance®1st
Century Telecom of lllinois, Inc2000 WL 1344506, at *23.

Nor has AT&T lllinois violated Section 13-514(12¢beyond’s alleged basis for that
claim is that AT&T lllinois has imposed nonrecuginharges that were not authorized by this
Commission’s Order in Docket No. 02-08642-0864 Ordel). Cbeyond Br. at 20. As AT&T
lllinois argues above and in its initial brief @&t7), and as Staff found, the disconnection and
connection charges imposed by AT&T lllinois are iympiate and proper under the ICA and do
not support a claim for violation of ti@2-0864 Order

Finally, Cbeyond’s allegation that AT&T lllinois baviolated Section 13-801 (and thus
Section 13-514(11)) fails because the portion @tiSe 13-801 (section (b)(1)(C)) upon which
Cbeyond relies in its Complaint (at § 71) requpesof that AT&T lllinois discriminated against
Cbeyond in favor of some other party. Cbeyondrttagpresented any such proof.

D. Cbeyond grossly mischaracterizes th&lobalcom case.

Rather than focus on the language of the part{@a’dnd what it provides — and does not
provide — Cbeyond devotes the first several pafdsed'Legal Background” section of its brief
to a discussion of this Commission’s decision m@fobalcomcase'’ Aside from being a

sideshow, Cbeyond egregiously misrepresents weatdmmission held iGlobalcom

1 Order,Globalcom, Inc. v. lllinois Bell Telephone Compd#Ayneritech lllinois) Complaint Pursuant to

220 ILCS 5/13-515, 220 ILCS 5/10-101 and 10;Id&cket 02-0365 (ICC Oct. 23, 2002ZHobalconi), rev'd in
part, 347 lll. App. 3d 592 (1st Dist. 2004)Gtobalcom Apped).
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In its brief, Cbeyond asserts that this CommisSmmtes” in Globalcomthat AT&T

lllinois “did not even offer EELs until 2001 — ‘iostensible contravention of state and federal
law.” Cbeyond Br. at 8 (quotinG@lobalcomat 19). That simply and clearlym®t what the
Commission decided iBlobalcom In making its misrepresentation, Cbeyond redies
recitation ofGlobalcom’s position, not a conclusion by the Commissionsdrdoing, Cbeyond
ignores the extensive analysis of the Commissiod,tae clear and unambiguous conclusion by
the Commission that AT&T lllinois offered EELs -eambination of UNEs — at all times that it
was required to under a set of ever-changing rules:

In August, 1996, in the First Order and Reptive FCC construed

subsection 251(c)(3) to require ILECs to combineB$Nvhen

requesting CLECs could not perform such combination
themselves. FCC Rule 315 codified that construatifoihe statute.

In July, 1997, the FCC'’s interpretation of subsat®51(c)(3) was
disapproved and subsections (b)-(f) of FCC Rule\8é&te
invalidated by the Eighth Circuitherefore, at that time,
Ameritech’s duty to combine UNEs for requesting CtEnder
the Federal Act was terminated.

In May, 1998, in the GTE Ordethe Commission agreed with the
Eighth Circuit that subsection 251(c)(3) does eojuire ILECs to
furnish UNE combinations. We also stated that tB®5 Order
had not imposed that requirement under state law.
Accordingly, as of that time, this Commission’swd an ILEC’s
duty to combine UNEs, under either state or fedenal was
either that no such duty existed or, from the pectpe most
favorable to Globalcom, that such duty was in doubt

In November, 1999, in the UNE Remand Orded_Supplemental
Order, the FCC confirmed that subsection 251(c)(3) a@€ Fules
authorized CLECSs to convert existing special accessits to

EELs under certain circumstancé@sneritech clearly understood
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this, as it established procedures for conversidme FCC did not
require the ILECs to provide new EELs, however.

On March 14, 2001, in a portion of the lllinois BEelephone
Orderthat the Commission later deleted as unnecessdhget
resolution of the line-splitting issue in that peedingwe
expressly stated that Ameritech could not be cdegbéb provide
new UNE combination§Ve specifically refused to align the
Commission with the federal courts, such as thehN@ircuit, that
contradicted the Eighth Circuit.

For the purpose of resolving the instant dispudtte,Gommission
concludes that, under lllinois law, Ameritech’sigation to
combine UNEs, including new EELs, became unambiguwou
June 30, 2001, the effective date of Section 13e8ahe PUA. In
February, 1998, we did declare in the TELRIC Ottiet, based
on the LDDS OrderAmeritech had a duty to furnish end-to-end
UNEs. However, in May, 1998, the GTE Ordéates that the
LDDS Orderdid not establish a duty to under state or fedaxal
to supply combined UNEs (a different subset of Uz end-to-
end UNEs). Almost three years later, in MarciQ20n lllinois
Bell Telephonewe again initially announced that Ameritech could
not be required to provide combined UNEs. It watsumtil the
TELRIC Compliance Ordein October, 2001, three months after
Section 13-801 took effect, that this Commissioaguivocally
established an ILEC duty to combine UNHssfollows that
Ameritech did not act in bad faith by ignoring aat legal duty
under lllinois law before June 30, 2001.

Accordingly, the Commission cannot, for purposegsblving this
dispute, hold that Ameritech acted in bad faithemf@éderal law
by not offering new EELs before Rule 315 was fellystated by
the U.S. Supreme Court in May, 2002, by which tmeritech
was offering new EELs under an intrastate tariff .

Globalcomat 27-31 (italics added). It is simply unfathonebbw Cbeyond could have

misrepresente@lobalcomin such a blatant way.
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Cbeyond goes further and makes the absurd arguhsneven though the
Commission’sGlobalcomdecisionwas reversed in part, “every one of the Commission’
findings on Ameritech’s anticompetitive behaviorreeorrect.” Cbeyond Br. at 10. That too is
simply false. On appeal, the lllinois appellatetdneld that the Commission had erred in
concluding that Ameritech’s early termination feedated subsections (6), (8) and (11) of
Section 13-514 of the PUA. Specifically, the ajgtel court held:

Indeed, because we find no evidence: that SBC kmgiwsought
to impede competition or acted unreasonably in taaimg or
defending its position, as Act section 13-514 rezgjithat early
termination penalties are obstacles to a CLEC’ktalbd convert
special access to EELSs; or that the transfer afiapaccess
services to the purchase of an EEL does not catestt

“termination” of those special access servicesraverse the
ICC’s decision on this issue.

Globalcom Appeal347 Ill. App. 3d at 608.

Thus, it is untruthful to say that AT&T Illinoi€onduct with respect to early termination
fees was found to be anti-competitive. Nor are @rthe alleged impacts of AT&T lllinois’
conduct cited by Cbeyond relevant. Cbeyond B®. aEach of those alleged impacts related to
the termination charges that AT&T lllinois imposaad the appellate court allowed those
charges. Thus;lobalconis discussion of alleged impacts is entitled toansight here.

Likewise, the Commission should ignore Cbeyondferences t@slobalcoms characterization
of Ameritech’s interpretation of its tariff as “storily unreasonable,” Cbeyond Br. at 9-10, 17,
as those references too relate to the paglolbalcomthat was reversed on appeal.

Just as Cbeyond tries to rewrite its ICA, it seekewrite history here. Th@lobalcom
case is not the smoking gun that Cbeyond pretdride. As the appellate court observed, the
Commission had already rejected all but two of @lobm’s claimsGlobalcom Appeal347 lIl.

App. 3d at 596 (“[tjhe Commission rejected manyaddbalcom’s claims” and agreed with
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Globalcom in just “two respects”). Then, as expda above, the appellate court reversed the
Commission’s ruling against AT&T lllinois with regpt to one of those claims, leaving only one
claim remaining. And that claim — which relatesateequirement that EELs terminate in a
collocation space — has nothing to do with the utisfnere'®

Il. Even If Cbeyond Could Collaterally Attack The Commssion’s 02-0864 Order

(Which It Cannot), AT&T lllinois Performs Substanti al Work to Fulfill Cbeyond’s
Service Requests.

As anticipated, Cbeyond alleges in its openingflthiat AT&T lllinois performs little or
no work when it transforms Cbeyond’s DS1/DS1 EHite either DS1/DS3 EELSs or stand-
alone DS1 loops connected to third-party transpAiit&T Illinois explained in its opening brief
(at 21-23) that, since Cbeyond admits that thesrAT&T lllinois is charging for the services it
performs are the rates this Commission establishad 02-0864 Ordel(seeComplaint 1 30,
32, 34), Cbeyond’s argument about what work AT&ihdis does to perform these services is
an impermissible collateral attack on the ratealdisthed in th@®2-0864 Ordeiand the
Commission’s Order in Docket No. 05-0147 incorpimigithose rates into the parties’ ICA.

Putting that aside, however, Cbeyond is incorrbouawhat work AT&T lllinois does.
AT&T lllinois performs substantial work to fulfilCbeyond’s service requests, as it explained at
length in its opening brief at pages 23-29. CbeY®ppening brief fails to present competent
evidence that challenges AT&T lllinois on this poirnstead, as with its legal arguments,

Cbeyond resorts to irrelevant and misleading assesrt

18 Even then, the Commission rejected the broadesoblobalcom’s claim regarding the collocation

requirement, limiting it only to the period from 8smber 19, 2001, to July 11, 2002, when Ameritepkisnanent
compliance filing, which did not require terminatio a collocation space, went into effe@lobalcomat 39, 45-
46.
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Cbeyond'’s basic position is essentially that ATBlihois cannot justify its charges for
performing work related to the DS1 loop when Cbeltrearranges” its DS1/DS1 EELs
because AT&T lllinois performs no work on the loop:

There is no new loop — when Cbeyond changes iispiat, AT&T simply reuses

the already-provisioned and existing old loop. thei the customer served by the

loop nor Cbeyond get a new wire. The circuit ICtho# loop does not change, and

the orders specifically state that the loop istodie disconnected.

Cbeyond Br. at 1-2. Cbeyond also asserts thasitucts AT&T lllinois not to test the loop
because the loop is not changirld. at 4, 6. In addition, Cbeyond contends that anijted

work that AT&T lllinois does perform related to thaop is recovered through nonrecurring
charges (“NRCs”) for the work on the transport mortof the EEL or through monthly recurring
charges (“MRCs”) for cross-connectil. at 5, 6. It concludes that, if it is requiredpiay

AT&T lllinois’s charges to disconnect the loop port of the existing EEL and to connect a new
loop, it is making “payment for nothing.Id. at 7.

Cbeyond attempts to support these sweeping statemwéh a lengthy affidavit from
Greg Darnell (Ex. B to Cbeyond Brief). However,.N\barnell’s statements (and therefore
Cbeyond’s) are either inaccurate or meaningless.

First, Cbeyond’s assertion — that no “new wireihigolved in fulfilling its service
requests because AT&T lllinois simply reuses thistarg loop (Cbeyond Br. at 1-2) — is wrong.
Although a portion of the loop from the existing DBS1 EEL is re-used when the service is
reconfigured, AT&T lllinois also must disconnectodimer portion of the existing loop running
from the Main Distribution Frame (“MDF”) to the DSXpanel in the serving wire center. It
also must run new wire from the MDF to a differ&8X-1 panel that is connected to the new

transport that Cbeyond has chosen. The needifowtirk, and its performance by AT&T

lllinois, are confirmed by the two affidavits sulited by Mark T. Schilling (Attach. C)
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(Schilling Aff.) 11 7-10, 16-17; Attach. N (Schilly Reply Aff.) 1 5), as well as the agreed
diagrams in paragraphs 10(a) and (b) of the padast Stipulation.

Second, Cbeyond suggests that the fact that tbeitciD of the loop does not change
when an order is completed somehow proves that ATli&ibis performs no loop work on its
orders (Cbeyond Br. at 2). This argument is mdgdi As Mr. Schilling explains (Attach. N
(Schilling Reply Aff.) 1 8), there is nothing omum®about the lack of change to the circuit ID,
since a circuit can be redesigned without necdsgjta change to the circuit ID. Moreover,
besides performing the loop work described aboviggRlllinois must also update its records
system to reflect the change in the transport gearent for the circuit and the new DSX-1 panel
to which the newly configured loop is connectéd. These updated records allow the AT&T
technicians to fulfill the order correctlyd.

Third, Cbeyond’s reliance on a notation on theiserorder that the loop is not to be
disconnected (Cbeyond Br. at 2, 6) is a red herfiihg “do not disconnect” notation serves to
flag the order as involving a hot cut project, arcinated effort between AT&T lllinois and
Cbeyond to disconnect and replace the existingiitinc a manner that minimizes disruption to
Cbeyond’s end-user customers. Attach. K (Chrigteri®eply Aff.)  5; Attach. N (Schilling
Reply Aff.)  6; Attach. C (Schilling Aff.) 1 149. Given that the order involves a hot, cut
disconnection of the circuit obviously must ocottach. K (Christensen Reply Aff.) 5. In
reality, the “do not disconnect” instruction hefssure that a technician does not disconnect any
of the facilities in the existing service arrangatatil disconnection can be coordinated with
establishment of the new service arrangem&hty 5. This notation also serves as an indication
to the circuit design organization to reassign beybnd the portion of the loop running between

the customer’s location and the MDFH. | 6.
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Fourth, Cbeyond’s assertion that it instructs ATHlihois not to test the loop when
AT&T lllinois completes the order (Cbeyond Br. at6) is unsupported by the record, and
giving such an instruction would be a foolish bess practice. As support for the “no testing”
instruction, Cbeyond cites the project workshe#tsched to Mr. Darnell’s Affidavit as Exhibit
GJD-2. SeeCbheyond Br. at 4 n.22, 6 n.42. Cbeyond providesitation to any specific page in
the 120 pages comprising the two parts of ExhiBib&, and AT&T lllinois could not find a
“no testing” instruction anywhere in the exhib§eeExhibit GIJD-2. Moreover, it makes no
sense for Cbeyond not to want its circuits to Iséei after they have been taken down. Unless
the circuit is tested end to end after it has lisoonnected and reconfigured, it is possible that
the new circuit would not work, and Cbeyond’s ersgruwvould be left without service. Attach.
N (Schilling Reply Aff.) { 7

Fifth, Cbeyond contends that the only work AT&Tinibis performs related to the loop
portion of the EEL is cross-connecting the existomp to new transport (Cbeyond Br. at 4), and
that AT&T lllinois recovers the cost of this workleer through transport NRCgl( at 5) or
through the MRC for cross-connecid. @t 6). Cbeyond’s cost recovery arguments are both
wrong. Although transport NRCs do include somessrconnect work, those cross-connects are
not on the side of the circuit serving the looproeetion. Attach. J (Barch Reply Aff.) 7. In
addition, the passage from t2-0864 Ordewon which Cbeyond and Mr. Darnell rélyor the
assertion that the cost of cross-connects is reedwarough an MRC does not support such a
conclusionld. { 8. Indeed, the Commission appears to havduwded the oppositeSee 02-
0864 Orderat 178 (rejecting CLEC argument that all crosshamt activities for performing

certain cross-connects should be excluded from NRCs

19 The Commission’s Order in Docket No. 02-0864 aomg that AT&T lllinois is allowed to recover its
costs for testing EELS02-0864 Ordeiat 187.
20 SeeCbeyond Br. at 6 n.43; Darnell Aff. § 54 n.63.
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Finally, Cbeyond asserts that, since AT&T lllinaitegedly performs no real work when
Cbeyond requests reconfiguration of its DS1/DS1 §Hlshould not have to make a “payment
for nothing.” Cbeyond Br. at 7. This assertiomlso incorrect’ As outlined above, AT&T
lllinois performs substantial work on both the laapd transport portions of Cbeyond’s
DS1/DS1 EELs to fulfill its orders to reconfigutese circuits into DS1/DS3 EELSs or stand-
alone DS1 loops. AT&T lllinois provided a detailddscription of that work in the Christensen
and Schilling Affidavits and Reply Affidavits anch @ages 24-29 of its Opening Brief, and will
not repeat that description here. Given all thekwioperforms, AT&T lllinois’ billing of the
rates established pursuant to @20864 Ordeiis appropriate, and Cbeyond should be required
to pay those rates.

[I. The Darnell Affidavit Contains Numerous MisleadingAssertions About Cbeyond,
AT&T lllinois And This Dispute.

Mr. Darnell’s affidavit contains misstatements ovaaiety of topics, including prior
dealings between Cbeyond and AT&T lllinois, theaficial ramifications of the parties’ dispute,
network issues, the Commission’s findings in @e0864 Orderand the supposed analysis he
performed of the Cbeyond orders at issue hereceSNT&T lllinois points out some of these
misstatements elsewhere in this brief, it will pdevonly a few additional examples here.
However, the number and scope of these errordfisisntly large that his affidavit — and thus
Cbeyond’s position — should be viewed with greapsicism.

First, Mr. Darnell accuses AT&T lllinois of failintp live up to a March 2007 agreement

with Cbeyond to waive the nonrecurring charges (@$R giving rise to the Complaint, relying

A In reality, AT&T lllinois has provided variousséces to Cbeyond to fulfill its “rearrangement’greests

over the last five years and, in return, has restklwnothing for payment.” The most recent unpathhce for the
account at issue, which includes the charges dispintthe Complaint, exceeds $1.5 million. AttactiDrennan
Reply Aff.) 7 13.
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on an email exchange between the two companiemeDaff. T 5 & Ex. GIJD-6* What he
neglects to mention — and what is clear from ExXi®iD-6 — is that AT&T only agreed to waive
the charges for a specific grooming project thaey@nd had underway, not for all of Cbeyond’s
grooming projects. Attach. L (Drennan Reply Affi.p. Similarly, Mr. Darnell complains that,
in April 2007, AT&T lllinois stopped issuing credibn informal bill disputes that Cbeyond
submitted regarding the NRCs at issue here. Da#ielf] 5. Again, what Mr. Darnell fails to
mention is that AT&T lllinois provided many of thesredits in anticipation of Cbeyond’s
execution of a settlement agreement, and that AT&bis stopped providing the credits when
it became clear that Cbeyond would not sign theagent. Attach. K (Christensen Reply Aff.)
11 4, 18.

Mr. Darnell also asserts that AT&T lllinois’ impadisin of the charges at issue here has
“negatively affected Cbeyond’s balance sheet anckgprice and has reduced the amount of
equity that Cbeyond has available for investmeitdrnell Aff. § 73. In essence, Mr. Darnell is
claiming that the disputed charges have had a mbiepact on Cbeyond’s stock price. If that
were true, Cbeyond presumably would have an olbigdbd disclose such a fact to investors.
However, Cbeyond’s SEC filings over the last thyears make no mention of the disputed
AT&T lllinois charges. Attach. O (Rosenthal Replif.) § 4. Since Cbeyond has not
specifically disclosed this billing dispute, itddficult to see how Cbeyond’s shareholders could
have devalued its stock based on the displate] 6. Along similar lines, Mr. Darnell asserts
that AT&T lllinois’ improper charges have led taeduction in “the cash Cbeyond has available
for investment.” Darnell Aff. § 72. Given that &mnd has not paid the disputed charges for

more than four years, it presumably has had usenols equal to the amount of those charges

22 Exhibit GJD-6 was not included with the copy of.Mdarnell’s affidavit filed on e-docket on Augud,12010.
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for the last several years, so its cash flow al&l$or investment would not have been reduced
because of the charges. Attach. L (Drennan Refily fA13.

With regard to the network, Mr. Darnell describe@%il loop as having a beginning
point at the Network Interface Device (“NID”) atetlcustomer premise and a “termination point
... on the main distribution frame (“MDF”) in the ATRllinois wire center serving the loop.”
Darnell Aff. § 9. This statement directtpntradicts the parties’ Joint Stipulation, whadntains
diagrams showing Cbeyond and AT&T lllinois’ agreerthat the DS1 loop starts at the NID,
runs through the MDF, and terminates at a DSX-k psmel in the AT&T lllinois serving wire
center. Jt. Stip. at pp. 5, 7. At multiple poimtdis Affidavit, Mr. Darnell also refers to
“unbundled DS1 cross-connections” and states tiet sross-connections are “unbundled
network elements.’E.g, Darnell Aff. § § 8, 12, 14, 15. However, as bStaff and AT&T
lllinois point out, DS1 cross-connections have mdaen designated as UNEs and thus cannot
be unbundled. Staff Reply Br. at 45, 48; Attach(Rventes Niziolek Reply Aff.) 1 5.

Mr. Darnell also mischaracterizes 12-0864 Order As support for Cbeyond’s position
on the applicability of charges for Clear Channap@bility (“CCC”), Mr. Darnell cites to page
202 of the02-0864 Order Darnell Aff. § 64 n.69. However, the page @& rder to which Mr.
Darnell cites is merely describing the “CLEC pasiti on the topic, while the controlling
“Commission Analysis and Conclusion” subsectionsgdeet mention the CCC issu8ee02-

0864 Orderat 203-04. Accordingly, any claim by Mr. Darnedgarding the Commission’s
conclusions on CCC is unsupported. Attach. J ([B&eply Aff.) T 10.

Finally, Mr. Darnell devotes several pages of figlavit (pp. 18-21) to explaining how

he performed an analysis of the “provisioning,ibgland payment history” for a small sample of

the circuits at issue in the Complaint (Darnell Aff28), describing how the information
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contained in Exhibits GID-¥,GJD-2, and GJD-3 to his affidavit “substantiatettz
statements” made in the affidavid.), and asserting that Exhibit GJD-4 provides ‘§tjtetails of
this analysis.”ld. 1 30. Mr. Christensen’s Reply Affidavit descshka length how Exhibit GJD-
4, and Mr. Darnell’s analysis in general, are inptate, confusing, and impossible to verify.
Attach. K (Christensen Reply Aff.) 11 8-16. Foaewle, the analysis provided in Ex. GJD-4 —
which seems to comprise a sample of only 7 out @ circuits — does not include any circuits
involving one of the two types of grooming-relatdRCs at issue in the Complaint, even though
such NRCs apparently represent about 11 percehedafisputed chargesd. 1 10. In addition,
when Mr. Christensen attempted to locate, in Ex§iGiJD-2 and GJD-3, information about the
seven circuits listed at the beginning of Exhibd>4, he could only find information about one
of those circuits in both of the other two exhibitd. Y 14-15. Moreover, even for that single
circuit, Mr. Darnell’s various exhibits did not dam enough information to verify his assertions
about the work AT&T lllinois performed on that aiit and the charges that AT&T lllinois
billed. 1d. 1 15. Overall, it is clear that Mr. Darnell'ssastions that those other exhibits
“substantiate and support all of the statementshhkes (Darnell Aff.  28) — or that he even
“performed a detailed analysigtl() — cannot possibly be true.

In summary, given the many obvious errors in Mrrrigdl’'s affidavit, the Commission
should be hesitant to give it much credence.
V. Response to Staff

A. Response regarding preemption of state law

In its opening brief, AT&T lllinois explained that,it “has complied with the ICA, then

any state law that purports to create obligatiensAT&T lllinois above and beyond, or in

% Exhibit GJD-1, as filed on e-docket on August 2610, is a copy of a three-page letter from Cheimoounsel
to AT&T lllinois’ counsel. A Cbeyond representaigubsequently explained that the chart attach@béyond’s
Complaint as Exhibit A could be used as a substifmt Exhibit GJD-1.
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conflict with, the ICA violates federal law andpseeempted.” AT&T lllinois Br. at 2-3. In
response, Staff asserts that AT&T lllinois’ arguin&raches too far” because “the Commission
is not precluded from finding that state law maypase additional obligationkthe parties’ ICA
does not address such circumstances.” Staff R&aplgt 8, 10 (emphasis in original). But
AT&T lllinois and Staff appear to be saying essalfyithe same thing: to the extent AT&T
lllinois has complied with its obligations undeettCA, it has not violated state law.

In this case, Staff and the parties all recogriia¢ €Cbeyond and AT&T lllinois’ ICA
doesaddress Cbeyond’s ordering of EELSee, e.g AT&T lllinois Br. at 9-17; Cbeyond Br. at
3 (“Under the terms of the ICA and pursuant to fatland state law, Cbeyond purchases UNEs
both individually and in combinations called EELSs[.]"); Staff Reply Br. at 11 (“The ICA . ..
provide[s] for disconnection of DS1/DS1 EELSs, coctian of DS1/DS3 EELs and connection of
standalone DS1 loops|.]"). Moreover, the parbegh recognize that the Commission’s task in
this proceeding is to decide what charges the IGtA@izes under two scenarios: 1) where
Cbeyond wants to disconnect an existing DS1/DS1 taElrder to use the loop portion of that
EEL to create a new EEL, and 2) where Cbeyond wandgsconnect an existing DS1/DS1 EEL
and replace it with a stand-alone DS1 loop. Jp. $t10(a), (b).

If the Commission decides that AT&T lllinois haswplied with the ICA in these two
scenarios, then that is the end of the story. pidrges are “regulated directly by” their binding,
approved “interconnection agreementaw Offices of Curtis V. Trinko LLP v. Bell Atl. (g
305 F.3d 89, 104 (2d Cir. 2002&v’'d in part on other grounds sub ngiderizon Commnc’ns,
Inc. v. Law Offices of Curtis V. Trinko, LLB40 U.S. 398 (2004). Therefore, the Commission
cannot simultaneously hold that AT&T lllinois hasneplied with the ICAandthat AT&T

lllinois has violated the provisions of state lalied upon by Cbeyond. Otherwise, the
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Commission would be “effectively chang[ing] thenter of [the] interconnection agreement” and
thereby “contraven[ing] the Act's mandate that iotgnection agreements have the binding
force of law.” Pacific Bell v. Pac West Telecomm, [r825 F.3d 1114, 1127 (9th Cir. 2003).

This conclusion is perfectly consistent with theecaelied upon by Staffiisconsin Bell,
Inc. v. Bie 340 F.3d 441 (7th Cir. 2003As Staff explains, Bie holds that tariff provisions that
are inconsistent with the 1996 Act to the exteat theyrequirean ILEC to offer an alternative
means of obtaining interconnection rightshoutan interconnection agreement and essentially
create a ‘parallel proceeding’ that bypasses tlertd scheme.” Staff Reply Br. at 9-10. While
the current dispute does not concern tariff provisiBie nonetheless supports the conclusion
that, if AT&T lllinois has complied with its ICAhen the Commission cannot impose state law
requirements on AT&T lllinois that would “bypasshe federal scheme” established by the 1996
Act (Bie, 340 F.3d at 445) — a scheme under which thegsaiidi an ICA are governed directly by
its terms. Trinko, 305 F.3d at 104See also, e.gMichigan Bell Tel. Co. v. MClmetro Access
Trans. Servs., Inc323 F.3d 348, 359 (6th Cir. 2003) (“once an agest is approved,” the
parties are “governed by the interconnection agesgfrand “the general duties of [the 1996
Act] no longer apply”)Goldwasser v. Ameritech CarpNo. 97 C 6788, 1998 WL 60878, at *11
(N.D. lll. Feb. 4, 1998) (explaining that telecommuzations company’s “duties exist . . . only
within the framework of the negotiation/arbitratiprocess which the Act establishes to facilitate
the creation of local competition’aff'd on other grounds222 F.3d 390 (7th Cir. 2000).
“Nothing in the [lllinois Public Utilities] Act” athorizes “the Commission . . . to controvert” this
well established “federal law.lllinois Bell Tel. Co. v. ICC352 Ill. App. 3d 630, 638-39 (3d

Dist. 2004).
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Nonetheless, Staff contends that, even if the saten which Cbeyond relieshouldbe
preempted by federal law, the Commission is sdjuired to enforce state lavseeStaff Reply
Br. at 9. Specifically, Staff asserts that “[tf@emmission does not have power to invalidate a
statute on constitutional grounds or questionatgtity.” Id. (quotingCarpetland USA v. Il
Dep’t of Employment Securjt201 lll. 2d 351, 397 (2002)). The case Sta#<inh support of its
position, however, is inapposite. @arpetland the plaintiff asserted that the Director of the
Department of Employment Security had violated pigeess — not that the Department should
have preempted state law. 201 lll. 2d at 396-Aid while the court held that “an
administrative agency lacks the authority to indale a statute on constitutional grounds or to
guestion its validity,” it also explained that i'#t advisable to assert a constitutional challerge o
the record before the administrative tribunal, lbsesadministrative review is confined to the
proof offered before the agencyld. at 397.

Even if Carpetlandwere applicable and the Commission did not havegpdapreempt
state law, the Commissialoeshave the power to interpret and apply state lavesway that
will not create a conflict with federal law. Thuke provisions of state law upon which
Cbeyond relies should “be interpreted so as tochaaionstruction which would raise doubts as
to [their] validity.” Harris v. Manor Healthcare Corpl111 Ill.2d 350, 363 (1986)See also
Barragan v. Casco Design Cor216 Ill. 2d 435, 441-42 (2005) (“Where two statuare
allegedly in conflict, a court has a duty to intefthe statutes in a manner that avoids an
inconsistency and gives effect to both statutegressuch an interpretation is reasonably
possible.”). In this case, the avoidance of cohfl easily accomplished, because Cheyond, as

addressed in Section I.C above, fails to estallighviolation of state law.
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B. Response regarding concerns with AT&T lllinois’ billing

Staff devotes approximately twenty pages of itsliRBpief (at 18-39) to an analysis of
the billing information that Cbeyond presented khibit A to the Complaint (“Exhibit A”).

This portion of Staff's reply raises concerns, agnother things, about why AT&T lllinois
billed certain charges and why it later creditecd@ind for some of these charges. Staff
organizes its concerns into five “Problem AreaSé&eStaff Reply Br. at 19.

AT&T lllinois will address most of Staff's concerbelow. As a threshold matter,
however, AT&T lllinois must point out that Stafft®ncerns about credits issued to Cbeyond are
irrelevant to the issues before the CommissioneyGhd is not complaining about the many
dollars in credits that AT&T lllinois has alreadyopided; its complaint is that it is entitled to
even more credits. Accordingly, AT&T lllinois’ riahale for providing prior credits is beside
the point. Similarly, to the extent that Staff mased a concern that AT&T lllinois may have
overbilled Cbeyond, those claims are only relevarihe extent that Cbeyond raised them in its
Complaint. This proceeding is not an open-endealyf;mto AT&T lllinois’ bills to Cbeyond.

In addition, Staff questions why Exhibit A includesrtain billed amounts (e.g., $11.97,
$8.25, $280.64, $12.13) that Staff did not expedirtd as part of the dispute. Staff Reply Br. at
18-19 & n.18. Cbeyond prepared Exhibit A. To éxéent that it has included in that exhibit
charges that it does not actually dispute andfir AT &T lllinois did not bill Cbeyond under
either of the two scenarios that the parties stij@al are relevant here, such charges are not
before the Commission. Accordingly, the Commissibould not consider Staff’'s concerns
about those charges.

Without waiving any of the above arguments, AT&Inis will now address Staff’s

five Problem Areas.
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C. Problem Area 1

This Problem Area involves 746 billing records fr&xhibit A in which AT&T lllinois
billed Cbeyond for services pursuant to Universaivie Ordering Codes (“USOC”) NROOU
and NROOW?* Staff's overall issue is that the rates that AT#lihois billed for these USOCs
($200.75 for NR9OU and $135.15 for NR9OW) do notehaup with the rates for connection of
the DS1 loop portion of a DS1/DS3 EEL in the PgcBchedule that resulted from Docket No.
02-0864 and that was incorporated into the Cbey®h&lT lllinois ICA (“Pricing Schedule”)?®
SeeStaff Reply Br. at 20. Staff subdivides these Bllling records into three subgroups based
on whether AT&T lllinois billed USOC NR9OU, USOC NRW, or both USOCs. It seeks an
explanation of why AT&T lllinois billed the EEL corection charge at these rates, why it
credited Cbeyond for these charges in certainmestabut not others, and why it sometimes
reimbursed Cbeyond in a multiple of the disputeargh. Staff Reply Br. at 21, 22, 29.

Three general points must first be establisheddwige a background for AT&T lllinois’
response to Staff on these three subgroups, asasval response on several of Staff's other
Problem Areas.

First, as explained in Mr. Christensen’s Reply édivit, because of the challenges AT&T
lllinois encountered in implementing the disaggtedaate scheme established pursuant to
Docket No. 02-0864, AT&T lllinois used temporary OSs and rates for certain services
through mid-March 2006. NR9OU and NR9OW were amihioge temporary USOCs. Attach.
K (Christensen Reply Aff.) 1 21. Although Staffagrrect that the $135.15 rate for NROOW that

AT&T lllinois charged was the rate for the conneatf an additional DS1/DS3 EEL under the

2 Staff did not identify the specific circuits araords at issue in Problem Area 1 or the other fiooiblem

areas. By filtering the information in Exhibit Aing Staff's stated criteria (e.g., circuits billeldarges of both
$x.xx and $y.yy), AT&T lllinois was generally ablie replicate Staff's numerical counts of circuitsdélved in each
Problem Area. AT&T lllinois cannot say with cernigyi, however, that it is always talking about theritical
circuits that Staff analyzes.

= The Pricing Schedule is included in Attach. F.
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Pricing Schedule (Staff Reply Br. at 21), AT&T tibis used that USOC and rate (which is lower
than the approved connection charge for an idia1/DS3 EEL) for both the initial and
additional connection of such an EEL during a pepdor to March 2006. Attach. K
(Christensen Reply Aff.) 1 21. USOC NR9OW was thegrlaced by several new USOCs
reflecting different disaggregated service confagians, including NKCBL, at a rate of $248.22,
and NKCBN, at a rate of $135.15, for the initiatadditional DS1 loop provisioning charge.

Second, as the Christensen Reply Affidavit alsdarp, AT&T lllinois concluded that it
should not have billed Cbeyond at all for USOC NRR@t a rate of $200.75, on orders
involving the conversion of a DS1/DS1 EEL to a OI338 EEL. Attach. K (Christensen Reply
Aff.) 1 222° AT&T lllinois accordingly tried to credit Cbeyorfdr that erroneous USOC/charge
in all instances where it has been billed, andavjgled credits on this USOC of more than
$200,000 for charges billed from November 2005ugroMarch 2006 Seeid. 1 22 & Ex. FCC-
1. Itis possible that, through inadvertence, ipldtcredits were issued for the same charge
billed for a particular order.

Third, as explained in the reply affidavits of MOhristensen and Ms Drennan, AT&T
lllinois had another reason to credit Cbeyond tamse NRCs, including charges billed for
USOCs NR90OU and NROOW. To resolve a larger dispatBIRCs billed for circuit grooming,
AT&T lllinois and Cbeyond reached a tentative agneat under which AT&T lllinois would
credit certain NRCs for orders where the Accessi€laferminal Location (“ACTL") did not
change, but would hold Cbeyond liable for those NRM@ere the ACTL did change. Attach. K
(Christensen Reply Aff.) 11 4, 18; Attach. L (DranrReply Aff.) 1 5. In anticipation of this

settlement being finalized, AT&T lllinois creditadme NRCs, including some for USOCs

% The amount of this charge ($200.75) is identicdhe charge in the Pricing Schedule (line 83) for
connection of a stand-alone DS1 loop. In March&2@ &T lllinois began billing that connection clyg via
USOC 1CRGL1.
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NR9OU and NROOW, in 2006 and early 2007. Cbeyomhiially decided not to sign the
settlement agreement, and AT&T lllinois stoppedvpimg credits for the NRCs on orders
where the ACTL did not change. Attach. K (Christem Reply Aff.) 1 4, 18.

1. Subgroup 1

Subgroup 1 involves two circuits from Exhibit A fahich AT&T lllinois billed
Cbeyond $200.75 for USOC NR9OU and then creditedeltharges. Staff Reply Br. at 21. As
explained above, AT&T lllinois should not have edithe $200.75 charges in the first place, so
it was appropriate to credit Cbeyond for them.

2. Subgroup 2

Subgroup 2 involves four circuits from Exhibit Arfavhich AT&T lllinois billed
Cbeyond $135.15 for USOC NR9OW, and for which AT8lihois credited the $135.15 charge
on one of the circuits. Staff Reply Br. at 21-22T&T lllinois reimbursed this $135.15 charge
because the order involved a situation where th&lAdid not change.

3. Subgroup 3

Subgroup 3 involves 369 circuits from Exhibit A fwhich AT&T lllinois billed
Cbeyond for both USOC NR9OU and USOC NROOW. SRaiply Br. at 23. Staff has several
concerns about AT&T lllinois’ billing for this sulbgup. First, Staff questions why AT&T
lllinois did not credit the $200.75 charge for USAR90U on four circuits. Staff Reply Br. at
23. Given that AT&T lllinois should not have billehe $200.75 charge for this USOC, the
company will take steps to issue Cbeyond a creditifese four charges. Second, Staff
questions why AT&T lllinois credited the $200.75ache for USOC NR9OU in multiples of the
billed amount. Staff Reply Br. at 24-25, 26-27ucB multiple credits may have resulted because
the company had two possible reasons to credithihgge: i.e., the charge should not have been

billed at all, and the order involved a situationese the ACTL did not change. In addition, if
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Cbeyond submitted more than one billing claim fae same charge, AT&T lllinois could have
inadvertently provided the requested credit mudtipihes. Attach. K (Christensen Reply Aff.) |
222" Third, Staff questions why AT&T lllinois creditatie $135.15 charge for USOC NR9OW
for 108 circuits. Staff Reply Br. at 25. The camny provided these credits because, for each
circuit, the order did not result in a change ® ACTL. Attach. L (Drennan Reply Aff.) § 4.

In summary, the foregoing discussion should add&sf’'s concerns about AT&T
lllinois’ billing and credits for the charges falfj within Problem Area 1. The issuance of
multiple credits for the same charge was inadvédad reflected an intent by the company to
make sure it had not billed Cbeyond inappropriat&ych multiple credits do not indicate that
AT&T lllinois wavered in the position that, when &mnd engages in grooming its network, it
should be billed the appropriate charges undelGAeboth for disconnecting its existing
DS1/DS1 EELs and for connecting its new DS1/DS3 &£EL

D. Problem Area 2

This Problem Area involves 433 circuits from Exhiliin which AT&T lllinois billed
Cbeyond for both the connection charges for the B8 portion of a DS1/DS3 EEL ($248.22
initial; $135.15 additional) and loop disconnectmrarges ($11.97 initial; $8.25 additional).
Staff raises three questions about AT&T lllinoidlibg: 1) why the company billed the loop
disconnection charges at all; 2) why it creditegl lttop/EEL connection charges for 354 of the
circuits; and 3) why it later credited Cbeyond &tirbut 79 of those loop disconnection charges.
Staff Reply Br. at 30-31.

Regarding Staff’s first question, AT&T lllinois Ibéld the loop disconnection charges

because those charges were appropriate for atyipmiedof circuit grooming that Cbeyond

2 It is also possible that the multiple credits gliypresult from clerical errors in the preparatafrExhibit A.

8 Earlier in its analysis, Staff also questions VA& T credited Cbeyond for the $135.15 charge f@QC
NR9OW for one circuit. Staff Reply Br. at 24. Shiredit also involved a circuit where the ACTL diok change.
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sometimes performed: the conversion of a DS1/DSBt&Ea stand-alone DS1 loop. Attach. L
(Drennan Reply Aff.)  15. That grooming scenasioot one of the scenarios set forth in the
Joint Stipulation submitted by the parties, so thist not part of Cbeyond’s Complaint. Jt. Stip.
1 10. Accordingly, the Commission need not consideirther. Regarding Staff's second
guestion, as explained in the Christensen and Rreneply affidavits, for a period of time
AT&T lllinois issued credits to Cbeyond for certaliRCs on orders that did not cause a change
in the ACTL. Attach. K (Christensen Reply Aff.) 18. AT&T lllinois presumably provided
credits for the 354 circuits because Cbeyond’'srsrdal not result in an ACTL change.
Regarding Staff's third question, the absence@kdit by AT&T lllinois for the loop
disconnection charge on 79 other circuits presuynabk because those orders did involve an
ACTL change.

E. Problem Area 3

This Problem Area involves four circuits from ExiiR in which AT&T lllinois billed
Cbeyond both a stand-alone DS1 loop connectiorgeh@200.75 initial) and a stand-alone DS1
loop disconnection charge ($7.49 initial). Stajed not question the propriety of the $200.75
connection charge, but finds no justification foe $7.49 disconnection chargseeStaff Reply
Br. at 31.

The disconnection charges Staff has questioned &éstal value of $29.96 (4 x $7.49).
Given the small amount at issue and the limitee tavailable, it did not make sense for AT&T
lllinois to devote resources to investigate thdsrges. The company accordingly will take
steps to issue Cbeyond a credit for these fourgesamithout conceding that its billing was

inappropriate.
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F. Problem Area 4

This Problem Area involves 480 circuits from Exhiliin which AT&T lllinois billed
Cbeyond the appropriate connection charge for th& Dop portion of a DS1/DS3 EEL
($248.22 initial; $135.15 additional). Staff quess why AT&T lllinois subsequently credited
Cbeyond the connection charge for 413 of thesalitsc Staff Reply Br. at 32.

Analysis of the relevant records in Exhibit A shaivat the vast majority of these credits
were issued prior to May 2007. As explained in@eistensen and Drennan reply affidavits,
AT&T lllinois, for a period of time ending in Apr2007, issued credits to Cbeyond for certain
NRCs on orders which did not cause a change IA@IEL. Attach. K (Christensen Reply Aff.)
11 4, 18. AT&T lllinois presumably provided cregdior most of these 413 circuits because
Cbeyond’s orders did not result in an ACTL change.

G. Problem Area 5

This Problem Area involves 1,137 circuits from BxhA in which AT&T lllinois billed
Cbeyond the appropriate connection charge for th& Dop portion of a DS1/DS3 EEL
($248.22 initial; $135.15 additional), as well be tharge for Clear Channel Capability (“‘CCC")
($70.32 initial; $8.87 additional). Staff raisegtquestions about AT&T lllinois’ billing: 1)
why it credited Cbeyond for the loop connectionrglea on 11 circuits; 2) why it billed the CCC
charges at all. Staff Reply Br. at 33.

Regarding Staff's first question, as explainedh@ Christensen and Drennan reply
affidavits, AT&T lllinois, for a period of time, sied credits to Cbeyond for certain NRCs on
orders that did not cause the ACTL to change. ohit& (Christensen Reply Aff.) 11 4, 18.
AT&T lllinois presumably provided credits for thd tircuits because Cbeyond’s orders did not

result in an ACTL change.
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Regarding Staff's second question, CCC is availablan ordering option in the EEL
provisioning section of the Pricing Schedule depetbpursuant to th@2-0864 Order Attach.
M (Fuentes Niziolek Reply Aff.) { 11 (identifyingdation of CCC rates in Pricing Schedule).
When a CLEC submits an order for a DS1 EEL, it caahe certain fields on that order to request
CCC. Attach. K (Christensen Reply Aff.) 1 19. Addingly, if Cbeyond’s orders for
reconfiguration of its DS1/DS1 EELs were codedeiguest CCC, AT&T lllinois would bill
Cbeyond the appropriate charge for that service.

AT&T lllinois’ response to Revised Staff Data Requ@L-2.09 §eeStaff Br. at 38) is
not inconsistent. In its response, AT&T lllinoisrdirmed that the following statement was
“false”. CCC charges “apply tonbundled DS1 looput not tounbundled DS3 transport
DS1/DS3 EEL combination.” Attach. I, subpart (Bjr{phasis in originaf)? Staff's question
seemed to focus on individual pieces of the EEM, AM&T lllinois’ response did not foreclose
the application of CCC charges to the entire DSB/BEL combination. Indeed, in response to
a different subsection of the same data requesthioh Staff asked about an entire EEL
combination, AT&T lllinois said it was “true” th& CC charges applied tafibundled DS1
loopsas well ago unbundled DS1 transpoim DS1/DS1 EEL combinationld., subpart (B)
(emphasis in originaf}’

CONCLUSION

As shown above and in AT&T lllinois’ Opening BrigkT&T lllinois has billed Cbeyond

in accordance with the parties’ ICA when Cbeyoninsitited orders to change its DS1/DS1

EELs to either DS1/DS3 EELs or stand-alone DS1dodpommission Staff agrees that the ICA

2 AT&T lllinois’ response to Revised Staff Data RegtiQL-2.09 is included in Attachment | to the Repl
Appendix.

39In addition, although Staff does not identify stsuch, the “EEL Doc” on which Staff bases its posihere (Staff
Reply Br. at 36), is a section of the AT&T lllindiariff, which was withdrawn in February 2009, mast to the
Commission’s Order in Docket No. 08-0280. Attalgh(Fuentes Niziolek Reply Aff.) 1 12.
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provides no other way for AT&T lllinois to fulfilhnd bill Cbeyond’s orders. That should end
the Commission’s inquiry here. Since AT&T lllindias complied with the ICA, it could not
have violated any provision of state or federal.ldMoreover, it is clear that AT&T lllinois
performs substantial work to fulfill Cbeyond’s ordeso that its charges are justified.

In contrast, Cbeyond’s position seems to be baseth@ver-shifting set of legal
theories, and on distortion of FCC orders and@ammission’s prior rulings. Meanwhile, the
factual support for Cbeyond’s position is an affil@ontaining a host of misleading statements
and presenting an analysis that is both impossiblellow and incomplete.

AT&T lllinois therefore asks that the Commissiortearjudgment in its favor on each count of
Cbeyond’s complaint and direct Cbeyond to pay iappated charges within 30 days of the
Commission’s order.
Dated: October 22, 2010 Respectfully Submitted,

AT&T lllinois

By: /sl James A. Huttenhower

James A. Huttenhower
General Attorney

AT&T lllinois

225 W. Randolph Street
Floor 25 D

Chicago, lllinois 60606
Telephone: (312) 727-1444

Michael T. Sullivan

Nissa J. Imbrock

Mayer Brown LLP

71 South Wacker Drive
Chicago, lllinois 60606
Telephone: (312) 782-0600
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